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           1        ultimately show in every way, that BINA48 is a human

           2        person, although not made of DNA chromosome, and

           3        that in the alternative, if she is not a human

           4        person but instead a corporation, then to remove

           5        $64 million of irreplaceable assets from BINA48,

           6        Inc., the personal service corporation that she

           7        created.  Without the authority of its own board of

           8        directors who are members of the Terasem Movement

           9        and have sought to protect her, would be wrong.

          10              That's the conclusion of my brief and I would

          11        be pleased to return to the Court for, at its

          12        pleasure, to answer any questions.

          13              SUSAN FONSECA-KLEIN, ESQUIRE:  May it please

          14        the, Court, Counsel.

          15              We are here today on an issue that has been

          16        twice before us, been submitted into litigation.  My

          17        name is Susan Fonseca-Klein and I represent the

          18        defendant, Exabit Corporation.

          19              Your Honor, I will not go through the

          20        undisputed facts in their entirety, as I'm sure you

          21        have the brief before you.

          22              And Your Honor Dutton has done an excellent

          23        job of going through them; however, I will touch up

          24        on a couple of the facts that are relevant in this

          25        case.
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           1              Number one, Exabit Corporation designed,

           2        manufactured and, otherwise, created the advanced

           3        computer called BINA48.  Defendant is the rightful

           4        holder of all patent and trademark rights on the

           5        computer.  Likewise, the computer known as BINA48

           6        contains trade secrets or proprietary information

           7        of the defendant.  I know that at one point

           8        plaintiff's claim submitted tort -- Florida tort

           9        claims of battery, intentional infliction of

          10        emotional stress.  I am not sure that counsel has

          11        decided to waive those or dismiss them.  I will

          12        touch on them briefly as the focus on this hearing

          13        is on the Constitutional arguments.

          14              Plaintiff has demanded, though, that

          15        defendant, by not recognizing that BINA48 as an

          16        entity that is alive and conscious, has violated

          17        13th and 14th Amendment rights.

          18              However, plaintiff is a computerized machine that 

          19        has never been held by a Court of competent

          20        jurisdiction to be the equivalent of a person, a

          21        citizen, or a human being.  Likewise, there is no

          22        federal or state statute recognizing BINA48 or

          23        similar program as the equivalent of a person or

          24        citizen protected by the U.S. Constitution.

          25              On September 16, 2003 the Honorable Joseph
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           1        McMenamin's ruling for the lower court of

           2        California held, "I do not think that standing was,

           3        in fact, created by the Legislature, in this case

           4        for BINA48, and I doubt very much that a," quote,

           5        "has that authority in absence of the Legislature."

           6        So that is the procedural history of this case,

           7        Your Honor.

           8              Now the argument.  Full faith and credit, res

           9        judicata, collateral estoppel, and stare decisis.

          10        Plaintiff's motion should be denied because the

          11        same claims and issues had been heard and rulings

          12        had been entered by two courts of competent

          13        jurisdiction.  In the instant case, the same claims

          14        and issues have been litigated before the

          15        California lower court and the California Supreme

          16        Court.  In both instances ruling were held against

          17        the plaintiff.  In the absence of clear abuse by

          18        the California courts, this Court, this Honorable

          19        Court, should defer to prior rulings and dismiss

          20        Plaintiff's claims in their entirety.  The

          21        authority supporting this is the U.S. Constitution,

          22        Article 4, Section 1, full faith and credit.  Also,

          23        Wall V Fererro, in the absence of clear abuse of

          24        discretion.  In preliminary injunction, District

          25        Court should defer to the rulings of a prior
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           1        court.  Stare decisis, Latin for, to stand by things

           2        decided, and res judicata means, a matter 

           3        adjudge.

           4              In this case I would submit to the Court that

           5        we have, again, placed before, and this is the third

           6        time we are hearing this issue.

           7              With respect to standing.  Plaintiff's claims

           8        fail for lack of standing in this and any other

           9        Court.  In order for Plaintiff to have standing and

          10        therefore a distinct case or controversy, Plaintiff

          11        must satisfy three Constitutional requirements.

          12        The first being that it has suffered a

          13        particularize concrete injury to a legal protected

          14        interest and injury in fact.  I will not get to the

          15        other two prongs as I believe the Plaintiff has not

          16        proven that this injury is an actual fact injury

          17        and not a mere conjuncture or hypothetical injury,

          18        as the U.S. Supreme Court and Lugen has determined

          19        that it cannot be.  Moreover, the party invoking

          20        Federal jurisdiction bears the burden in

          21        establishing all three elements.

          22              Because Plaintiff cannot even meet the first

          23        prong of the three-prong test in order to establish

          24        standing, Plaintiff's motion should be denied.

          25              Again, plaintiff is to be -- I'm sorry.
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           1              Standing is to be determined also as of the

           2        time the plaintiff’s complaint is filed and is not

           3        altered by events unfolding during litigation.

           4        That is the case of Charles H. Wesley, Education

           5        Foundation versus Cox.

           6              In this case Plaintiff has argued that it has

           7        been incorporated under Florida law.  I submit to

           8        the Court that that is in dispute.  However, even

           9        if BINA48 somehow was able to be incorporated under

          10        Florida law that would be irrelevant to this issue

          11        as the U.S. Court has said that as of 2003, when the

          12        claim was originally submitted, it did not have

          13        standing and was not incorporated.

          14              Capacity to sue the real party and interest,

          15        Under Rule 17B of the Federal Rules of Civil

          16        Procedure, the capacity of an individual to sue or

          17        be sued shall be determined by the law of the

          18        individual's domicile.  Now the term "individual",

          19        nowhere includes a computer or a machine, and

          20        plaintiff has not proven that it is otherwise other

          21        than a program.  BINA48 is not an individual

          22        defined under Federal Rules and is, in fact, the

          23        rightful property of Exabit Corporation.

          24              Also, the capacity of an individual to sue is

          25        determined by law.  Again, neither California,
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           1        Florida, nor federal law has granted a computer or

           2        machine the legal basis for bringing the instant

           3        claim.  Plaintiff has not proven otherwise.

           4              If, however, BINS48 is claiming that it is a

           5        corporation, again a fact in dispute with the

           6        Defendant, then I would argue that this BINA48

           7        Corporation is asserted in bringing the instant

           8        lawsuit, then the pleadings are in error under

           9        Federal Sub B 17A.

          10              Now, subject matter jurisdiction.  This Court

          11        lacks jurisdiction to hear the instant case for the

          12        following reasons.  Plaintiff has not satisfied

          13        either diversity or federal question.  The reason

          14        being is that both of them refer to citizens and

          15        persons and Plaintiff has not established that

          16        BINA48 qualifies as either one.  The United

          17        States -- in United States V Wong Kim Ark, the

          18        United States Supreme Court was called upon to

          19        define the term "citizen" as used in the

          20        Constitution.  The Constitution nowhere defines the

          21        meaning of these words.  In this and in other

          22        respects it must be interpreted in the light of the

          23        common law the principles and history of which were

          24        familiarly known to the framers of the

          25        Constitution.
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           1              Because neither the history, the original

           2        framers of the Constitution, nor the Legislature

           3        have defined "citizens" to include a computer,

           4        albeit and advanced computer, Plaintiff has no

           5        legal basis by which to invoke this Court's

           6        jurisdiction powers of protection.  As such again,

           7        Plaintiff's motion should be denied and all claims

           8        dismissed in their entirety.

           9              The issue of citizenship in this case also

          10        bring other important questions.  I will not go

          11        through all of but for brevity sake, however, they

          12        are in the brief that Defendant submitted in

          13        opposition to Plaintiff's motion, but it brings up

          14        the issue of venue.

          15              For example, if the computer BINA48 is

          16        physically located in California, and BINA48 is to

          17        the treated similar to a person, it follows that

          18        its residents for citizenship, for venue purposes

          19        would be in California.  So how can then Plaintiff

          20        bring an action in California -- in California how

          21        can a Plaintiff bring an action in Florida?  If

          22        BINA48 is the equivalent of a person and is in

          23        California, how can it also be a resident of

          24        Florida?  And moreover what would be the harm if

          25        Plaintiff has been able to transfer its software to
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           1        Florida in disconnecting or otherwise altering the

           2        BINA48 in California?  I would submit to the Court

           3        that then the argument would be moot and terms of

           4        harm.  But this brings up other issues that are

           5        complicated but for the Court's consideration.  If

           6        BINA48 is a computer equivalent to a property or a

           7        chattel, how is it able to incorporate itself in the

           8        first place?  If it is to be treated as a person,

           9        again, how is it able to be incorporated by Terasem

          10        in Florida?

          11              Actually, more importantly for our purposes,

          12        if BINA48 is the rightful property of another,

          13        Defendant Exabit Corporation, how was Terasem and

          14        three of its board members able to secure

          15        Plaintiff's corporate status?

          16              Plaintiff will have a difficult time proving

          17        it is a citizen for purpose of diversity because it

          18        is unable to do so, and to meet this high burden

          19        its motion for preliminary injunction fails.

          20              Wherefore, and as such, under 28-USC-1332B,

          21        Defendant at this point would demand that costs be

          22        imposed against Plaintiff as the Court deems

          23        appropriate.  As a footnote, Defendant's counsel

          24        will accept tonight's meal in accordance of

          25        satisfaction of all damages.
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           1              Now, Plaintiff has bought an interesting

           2        issue of federal question under the 13th Amendment

           3        and the 14th Amendment of the U.S. Constitution.

           4        I've submitted to the Court today both of those

           5        amendments.  As you'll see the Sections 2 it says

           6        that Congress has the power to enforce this

           7        article.  Again, congress nowhere has defined that

           8        a machine, albeit an advanced machine, would be

           9        considered a citizen or person protected under the

          10        Constitution.

          11              Similarly, the 14th Amendment talks about

          12        persons born or naturalized, it talks about

          13        citizens, it talks about protection of citizens, and

          14        if the Congress has the power to enforce the 14th

          15        Amendment.  And, again, nowhere has a Federal

          16        Court, Federal Legislative body or a State Court

          17        defined that a machine is the equal protected under

          18        the Constitution as a human being.  Because

          19        Plaintiff has not proven this, again I would submit

          20        to the Court that it cannot, it cannot avail itself

          21        of this Court's jurisdiction at this time.

          22              Now, I've submitted – posed to the Court, the

          23        federal question which is under 1331, but again the

          24        United States has held that the Constitution does

          25        not define a person in so many words.  As the Court
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           1        stated in Gulf Life Insurance Company V Brown, in

           2        nearly all of the instances where "person" is

           3        mentioned in the Constitution, the use of the word

           4        is such that it has applied only post naively.  All

           5        this together with our observations the courts have

           6        said it persuades us that the word "person", as used

           7        in the 14th Amendment, does not include the unborn.

           8        I would submit to the Court that if the 14th

           9        Amendment does not even include the unborn, that

          10        certainly it should not, at this time, be expanded to

          11        include a non-biological entity or machine or

          12        chattel even, if it is advanced and as great looking

          13        as the BINA48.

          14              Plaintiff, again, has no valid cause of

          15        action and, therefore, Plaintiff's motion should be

          16        denied for failure to stay the claim.  Plaintiff

          17        appeared before this Court today requesting an

          18        injunction.  However, to succeed Plaintiff must

          19        demonstrate that it has a valid underlying cause of

          20        action that it has a substantial probability of

          21        succeeding in establishing a prima fascia case in

          22        its claim.

          23              Plaintiff cannot do so, neither under a

          24        tort, in Florida law, or the U.S.

          25        Constitution.  Again, a machine has been granted no
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           1        legal status or rights, other than property or

           2        chattel of the owner under federal or state law.

           3        However, just briefly touching upon the tort claim

           4        of battery under Florida law, it's the infliction

           5        of an actual harmful or offensive contact upon

           6        another with the intent to cause such contact or

           7        the apprehension, that such contact is imminent.

           8        Nowhere has the Florida Statute defined that that

           9        applies to a machines in this instance, then the

          10        Plaintiff has not proven that BINA48 is other than

          11        software.  Therefore, Plaintiff's civil battery

          12        claim would fail in this regard.  Likewise,

          13        Plaintiff's claim for intentional infliction of

          14        emotional distress, there are four elements that

          15        Plaintiff must prove.  I would submit to the Court

          16        to look at the second one that the conduct must be

          17        so outrageous as to go beyond all bounds of decency

          18        regarding odious and utterly intolerable in a

          19        civilized community.  It must be severe.  In

          20        today's litigation we do not even grant this relief

          21        for human being unless it is utterly severe.  I

          22        would pose to Court that certainly it should not be

          23        expanded to protect a machine or a software.  And

          24        if it would, then it would -- Plaintiff would have

          25        the high, high burden of establishing this
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           1        emotional distress was severe to go beyond all

           2        bounds of decency.

           3              Preliminary injunction.  Again, the Court may

           4        grant an injunction relief only if the movant shows

           5        the following:  A substantial likelihood of success

           6        on the merits.  It also has irreparable injury will

           7        be suffered and the other four, I would consider

           8        looking at specifically the first one as stated in

           9        my earlier argument.  The Plaintiff has yet to

          10        prove that it would succeed in any claim or in the

          11        merit of any claim.  It does not have a basis with

          12        which to bring a cause of action and, therefore, I

          13        believe that the preliminary injunction should be

          14        denied.  The 11th Circuit has also stated that a

          15        preliminary injunction is an extraordinary and

          16        drastic remedy not to be granted unless the movant

          17        clearly establishes the burden of persuasion as to

          18        the four requisites.  The Plaintiff has not done so

          19        in this case.

          20              Likewise, the granting of a preliminary

          21        injunction is the exception rather than the rule.

          22        And Plaintiff must clearly carry the burden of

          23        persuasion.  That's the 11th Circuit in Wall v

          24        Ferarro.

          25              As noted above, in order for Plaintiff to
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           1        prevail in its motion and for this Court to grant

           2        the injunction, Plaintiff must first demonstrate a

           3        substantial likelihood of success.  Plaintiff

           4        cannot do so because it lacks both standing and a

           5        valid cause of action.  Since injunctive relief is

           6        a drastic remedy only to be applied as an exception

           7        rather than the rule, and in light of Plaintiff's

           8        inability to so establish, Plaintiff's motion

           9        should be denied.  Again, in the instance, Defendant

          10        Exabit Corporation respectfully requests the

          11        Plaintiff's motion for injunction be denied.

          12        Furthermore, the compensatory and punitive damages

          13        be imposed against the Plaintiff including fees and

          14        costs under Federal SubC54D.  54D1 says that costs

          15        and attorneys fees shall the allowed, of course, to

          16        the prevailing party.  Unless the Court deems

          17        otherwise, Defendant's counsel will accept as full

          18        and just payment a glass of wine after this mock

          19        trial.

          20              Now, before Defendant's conclusion, defendant

          21        would also submit to the Court several

          22        counterclaims it is bringing in this instant.

          23        Under Federal Rule 13A8 and Rule 19 Defendant

          24        Exabit Corporation submits as Count 1 conversion.

          25        Conversion is an act of dominion wrongfully
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           1        asserted over another's property inconsistent with

           2        his ownership therein.  Defendant would submit

           3        to the Court that Terasem Foundation and three of

           4        its members have unlawfully converted its own

           5        property.

           6              Second, Count 2, theft of property by

           7        incorporating or alleging to have incorporated the

           8        BINA48 without the benefit of the Defendant, the

           9        rightful owner, Exabit Corporation is submitting a

          10        counterclaim against Terasem Corporation for theft

          11        of property.

          12              Theft under Florida law.  It occurs when a

          13        person knowingly obtains or uses or endeavors to

          14        obtain or use the property of another.

          15              Count 3, infringement of Defendant's intellectual

          16        property rights; and Count 4, interference with business

          17        relationships.  The Defendant requests again

          18        compensatory punitive damages against Terasem and

          19        its founders in the amount the court deems proper

          20        under Federal Rule Sub C to 54D.  And, again, we

          21        will accept a glass of wine at the end of the mock

          22        trial as full payment for -- as the Court deems

          23        fit.

          24              However, in closing I would submit to the

          25        Court to think about a couple of things.  As Your
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           1        Honors, do you want the honor and responsibility of

           2        being the first to rule that an artificial

           3        intelligence is a person entitled to Constitutional

           4        protection?  Do you, yourselves, want the awesome

           5        burden of recognizing, for the first time in our

           6        history, that a non-biological matter is conscious

           7        and entitled to equal protection and due process?

           8        How will courts, legislative bodies, and the public be

           9        able to monitor and enforce and regulate in the

          10        future, new technologies claiming to be conscious?

          11        And, finally, and most importantly, how will courts

          12        distinguish true general intelligence from

          13        preprogrammed responses of software and technology?

          14        So it is a high burden for this Court, if it rules

          15        in favor of Plaintiff.

          16              And I will close with a quote from Roe V Wade,

          17        where a Supreme Court of the United States said,

          18        "We now resolve the difficult question of when life

          19        begins, when those trained in the respective

          20        disciplines of medicine, philosophy and theology

          21        are unable to arrive at any consensus, the

          22        judiciary at this point of development of man's

          23        knowledge is not in a position to speculate as to

          24        the answer."

          25              I submit to Court that we have experts in
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           1        this room today who are themselves divided on the

           2        issue of whether BINA48 is a live entity or not.

           3        If these experts cannot agree on this issue,

           4        certainly it's an incredible burden for this Court

           5        to so hold.

           6              Thank you, Your Honor.

           7              ANTHONY DUTTON, ESQUIRE:  Thank you.

